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This natter was respemd befvrc the Xcw S e r s e y  3taP.e 

Board cf  Eledical Exaniaers upoc t h e  W a r d ' s  r t c e i F t  of a 

recommr,ded I z l t i a l  Decis iog d a t e d  November 25, 2002 frw the 

O f f i c e  of Ada5nictratice L3.t; ( ''WL''; by Administrative Law Judge 

("ALJ") E d i t h  YLinger, sixfthir: s a i d  Decision, ALJ Ylinger concludes 

m a t  cause existed f o r  :he i r p c s i t i n n  of uisziplinary s a n c t i o n  

against respardent Xer.nekh, Zahl, M . D . ,  OR eazk of  eight cotints 3et 

f o r t h  w i th i r ,  a Verified Lmnded Coriplairrt f i l e d  by the Attorney 

Genere!. cf Few 2 ~ r 9 e y  G q a h s r  respw.dent on October 2 ,  2021.' The 

Uecislon i n t o r p Q r a t c d  flndirgs af fa& and concius lcns  of l aw t h a t  

were s e t  f o x h  Lr, a;: Earlier Order entpred by A X  Kiinger d a t e d  

kugl:s,t 27 ,  201;: grany;?g PauLiaT 3Lmmary 3ecis inn on Coucts 1, 2 

and 5 of t h e  Zom>laFr,t, 

The x i i z i d  C o q L a i n t  E i i a d  IS this a c t i o n  w a s  d a x d  ~ u c ; u $ t  5 ,  
'999* The Comp1air.t was szbsequegtly amended ( C o u ~ t  4 was amended to add 
the n m e ~  of ',KC a d d i L i m a l  hneszhea lologists W ~ C S ~  r m e s  were entered 
hy Zakl into p a t i e n t s '  anesthesia reccreis) fc;iow,n? en t r y  of  83 Crder 
g r a n t i n g  leave to amend Ccunt 4 on Deca;r.ber 5 ,  2CCI. 



wh c t n B r to accegt, r e j e c t  t5e Fra?used f i n d i n g e  9 f  f B C t  

Pursuant to r h e  m s t  recant Order en"lered February 6, 20G3, t k e  

per iod of t h e  f o r  t h e  Board t o  ccnsider t h e  exceptions of che 

part ies  and render a f i n a l  decision in zhe mtte r  was extended 

On Fekruary 7' 20C3, Respandent Zahl filed a 72 page 

d n c l s i u n  cF A X  Klingar .?  The ktt9arxy  General filed i! ninety-nine 

d T h e  s3ecific exceptions (as  catalsquad iz p o i n t  haadings)  
rzised by respondezt were the 2sllowir.g: 

1. 5t was e r m r  far  the A L J  EO grazr: swruiiary dec is ion  withcriTt .  
holdjq 4 gienazy bearing on t k t  cri t ical  issues o f  intenr and 
S t a t e  cf mizd as to t h e  alleged Medicact bi1l l r .g  v i o l a r l n n s  
ar.d ni srepsesentatians in connection wit5 disabLlity insurance  
c lams.  There were scbstacLlai queatiof ia  o f  f a c t  that er,i:?d 
not he resoived on a f f i d a v i t s  in tha t  regard, 
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B o t k  parties appeared before the Board CR Mazm L Z ,  2003,  and Scth 

eaunse l  were t h e r  afforded an opportunity to present or31 arqu:rrent 

br, t t e  except ims ,  J5hh Zen Jackson, Zsq., ox' Kal ison ,  Mcaride, 

Jackson. & Muzphy appeared acd argued ori behalf of r t spzrden t  Z , a k i .  

Deputy Attorney General. Douglas J. Harper appeared Eo:: t h e  A t t o r n e y  

General  af New Cersey. A bearing a t  which respondent was afforded 

an cpportsnicy ta p r e s e n t  written a d  t e s t h e n i a l  evider-ce i n  

mitigatinn af ptnalty was also held befcre the  Board 62 9arch '2, 

8 .  T5:e Fnsertion ci lsther anesthesiologists" n a m a  by 3r. 
Zahl C;d not ereate false records gr v l c l a c c  t h e  Board's 
record-keepicg  ragulatian in a faeklon jxstifying t s v o c a t i o n .  

9. It wzs e r r o r  EO linit t h e  crcss-examiaatioc cf the sole 
witness Ezi:",e on t h e  a13ege2 wrvi ig fu l  retenti03 of double 
payr;.ents. 



and written and oral argumer, ts  ef the p a r t i a s ,  we Rave conclxced 

that c a i l ~ e  exists t o  adept ,  essentially i n  its entirety, t n e  

recomendej  finbizgs cf facr m d  canclusions of  law sat f o r t h  i n  

t h e  I n i t i a l  3ecis;m. Xe are s a t i s f i e d  t h a t  ALJ Klinger's decis ion 

C o n p l a i n t  was s t m d l y  artered based nbf on ly  en facts that w2re n o t  

i? dispure ,  but also upon canclusians of law t h a t  were l o g i c a l l y  

predicated uF3rh t he  f a c t u a l  findings made. We are similarly 

and 7 are uvecw!:elmingiy suppcrted- by the rPr.nrd below, a d  that 

d i c t a t e d  by the f i r .d ings  made, Finally, we 3re satisfied z h a t  her 

conclusisz that Dr. Zahi f a i l e d  t o  m i n t a i r ,  q m d  :riural charactcr 

{Count 8 )  i s  a b w d a n t l y  suppor tad  Sy t h e  m l t i p l e  f x d l n g s  made 

concerning misdeeds cmnitted by Dr. Zahl. 

Ne e x p l i z i z l y  nc-ce t h a t  this is E mat te r  where we have 

a f fo rded  par:icular Geference t o  the  decision-making of  :he ALJ, 

wov~ld  have or. t h e  viilingntse a f  i r id i f idua;  practitioners to partipipare 
An the Eedieare s'jt;c,erh [ t h e  Nedical  Scciety's pe-, it iwri o n l y  addressed t h e  
Yedicaxe issuesl ar.3 urd m~ s i q l j e 3 t  that t h e  5ocie:y had ary pnsition 
on t h e  r e n c x d t r  02 f i ~ d ? n g s  made by TiLJ K i n g e r ) .  Prior tc ccmcnczng 
argument 09 t h e  excep%:ons, we dtcapttd arai argazent from thP perties 
on the Me5,lcai Soziecy's application ;:k~ Medical Society did n>t appear 
before the Bo3:C) - Ke then ci5':iiad the Medical Scc ie ty ' s  pet'tim, bo th  
f o r  r e a s m  af Its c n r i r n e l x e s s ,  3rd Secasse no showir.g ?ad been made t h a t  
:he S o c i e z y  kad  a significact ~ r ~ ~ e r e s :  ir. thc ostcsrme cf t Z i S  =age o r  
that azy c l a x e d  i n t e r e s t 3  of %?.e S o c i e t y  would nst be adeqtra;ely 
ativancen ar.d represcnteG by ~ r .  zalll .  



that t h e  IILJ engaged in d i d  noz ger ,e ra l ly  invalve al: rcqlrire 

applicaeien 5f particularized nedicai knowledge oc" expertise, With 

regard t o  3ur Qbsnrvaricn regarding c r e d i b i l i t y  determinations,  we 

explicitly note t h z t  ALJ Xlinger's ultimate ccnclusians res; 

inexorablv ui;on t,?e determinations rha nade concerning t h e  

ba l i evdh i  l i t y  of t n ~  witne'sses whc testified, Specifically, ALJ 

K L i n g e r  repeztedly f aund  m a t  t:?e witnesses wko appedred 531 t h e  

ALLornay GerLaral testified c ~ ~ r l i H y ,  and t h a t  Dr. Za31rs t e s t i n m y  

determinations fern, E subsrantial gred i ca t e  Lor 2er recurtxitended 

dscision, While ~ ; e  would crqueszLonaS1y reach the very same 

to h e a r  the t o s t imor .y  of w i t n e s s e s ,  hit alsc t c  evsluat-e first-hand 

-,he dcmacor  .zd helie7aSility of witnesses, 
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gather, ALJ Xiinqer was generally required zo Olertmine w h e i h r r  

par t ; . sular  condacr engaged i n  by Dr, Zahi %as or was nz t  dishones: 

:b) and ( e ) .  T h e  parties s c e c i f l c a l l y  stipulated t h a t  tke safety 

or the  q u a l i t y  ~r 3r. zah;'s medical practise w a 5  not an i s s u 2  I T D ,  

eallective meT1:cal expertise 61: kilow1ed;e of merr5ess of this 5oard 

keeping v i o l a t i o n s  s e t  f a r t h  ir. Count?  3 and 4 1 .  4 

case, we skauic! Fcint wt tka: we have n o n e t h e l e s s  ce t r e fu i ly  

rezord below, a ~ d  a r e  indeFa%2efitLy satisfied t h a t  t c h ~  initial 

Desisicn s h m l d  be a f f i m e d .  We t h u s  adopt, with art? minor 

nociif ication,  E L L  r roposed  f i r d i n g s  of f a c t  and zonclJsicns of law 

withr r :  e a i d  Jec is lon .  The x . 2 ~  m d i f i c a t i o n  we deerr. necessary :a 



cmpiai r - t  t h a t  Dr. Zahl’s conduct c ~ n s t i f u ~ t d  the use and 

epplcynen-, o f  fraud, false grornise and :alse pretense (ID? p -  5 C ) .  

R a t h e r ,  that ecnclusicn is speeLfically m d i f i e d  so tF..at ir is 

limited t o  a corrciusion t h a t  Zahl’s c b ~ d ~ ~ l c t  corstituted the use a n d  

emFlop.ent cf Cishonesty, deception and misrepresentation ir, 

vfalatim of N. J. S . A .  4 5 :  1-2: ( 3 )  and psofssaional z ~ s c o n 5 u c ~  i n  

v i o l a t i o n  GZ N.J,S.A.  45;1-21(*). The abave nadifica-ion i s  made 

m l y  so as t~ cmform t h e  canc1us:ons which ALZ Klinger made when 

sba entoseed p ? i a l  sumary c i e ~ i s i c n  sn Count 5 [ a t  wkich + , h e  she! 

dcz l i r i zd  to reach the ques t ion  wt, ,e ther  Dr. Zzhips cozduct 

c a n v i l t u t t d  fraud! vi??. :he conc lus iors  reached a t  :he time t h e  

I n i t i a l  Cecisior, W ~ S  antered .  Giver! that no additisnal test imony 

was taker. on :ne i s s l e s  raised within C o u n ~  5 front t h e  t im nf 

tnt,ry of  the s c m a r y  decf_slon Order ;c :fie t i r r i t !  uf entry =f thc 

I n i t i a l  3ec i s ionr  we a s s u m  t h t  t h e  findin; within t h e  IniLial 

Dezisian t h a t  respondent’s c o ~ d a e t  cznstitutei f r a s d  was a: 

i n a d v e r t m t  sisstatenent. 

R e f e c i c n  c f  Exce?tizns Raiscd by Elespscdent 

While xe find t h e  i n i t i a l  decision ED be c c q e l l i n g  and 

F i r r l y  grounded orL the evidence before tF.2 3oard, we will herein 

b t i e f l y  address *he e x ~ e p ~ i o ? . ~  ra-sed by reapozdent  wi th i n  his 

i x i e f .  ?zspcndcnt!s f i r s t  s i x  e u w p r i o n s  focus upon t n e  entry of 

s - ~ ~ m a s y  dccisior, v1-i f u m t s  I, 2 and 5 of t k ~  cnnpl~lnt. Although 



it is the ease :,rat we iaitlaily rejected t h e  A t t o r n e y  Caneral'P 

(see Crder Denyin; Yotion for Sumnary Zlec:s:m, filed Cecenibe: 8 ,  

1999;, and ordered t h a t  t>ose charges be referred tc t h e  2AL Icr 

plenary haariily', :>:a': application was mads p r i o r  t o  t he  9alding of 

a f a i r  hearing before  Y?itdicare Hearing Officer I"KfiQ"j Ijebra Je 

Eckert fccusad Jpon the same claim and conduct which fmned the 

m d  t h e  e n t r y  32 B decision OR J u ~ e  4 ,  2 3 0 1  by MHO E c k e r t  which 

complaint before this Board i n v o l v i r q  Or. Zakl, and f m n d  t h a t  

cmduct  to h a x  violated federa l  law ar,d r e g u l a t i u r t s .  



agains: respondent p r s u a n t  to p m  J . S . q .  45:1-2:(k) cnd K - C . 9 . A .  

that Pr. Z a 5 i  :?ad v i o h t e d  Medicare r2g3 la t ions  and guidelines i n  

sabrnittdng claims fo: averiappixg time periods and t h a t  Dr* Zzhi 

submitted claims k n m i n g  t h a t  the claims violated those regulztians 

and guidelices. Had t h e  MHC's o p i n i o n  been rendered acd ava;iable 

decision, we too wculd have fourld tk.e opinion dispositive, and we 

t o o  would have ?.her. m t e m i  sumnary decision o r  thcse matters 

raised in Ccunts : and 2 o f  The campiaintm6 We therefore reject 

ar  t h a t  it was e r r o r  not  en have held 4 plemry  hearing upot! :he 

a l l ega t iazs  s e t  f o r t h  in Couzte 1 and 2 of t h e  Csmplalnt. 

3tspQndent a l s o  claim t h a t  ALJ Ellinger er red  by entericg 

s u n m r y  dezisicn and n c t  conduczirg hearings on t he  issues cf D r .  

F Indeed, WE note t h a t  wker, decying  :he scmnary dacisiorr rrat ion 
i n  December i.999, we suqgesred t h a ~  L i l t  t r i a l  of ietuas telztecl tr! ?he 
Medizare c l a i m  a t  ths 3ffLze 3f Adrr,iniatretive Law would "fib: focu8 an 
the f a c t u a l  c;'Jestlor, a i  w3at was s u l m i t t c - 5 ,  j u t  inetead shccld C n m 9  on 
the related h g a l  question of  whether those claims i n  f a c t  cons t i t u t ed  
v i a l a t i o x  of Medicare stat;l:es, r e y u l a t F v n a  ~ 1 :  gyidelines s u f f i c . i P n t .  :O 

su;lport a cbnclusior, t t a t  zespohdent engage5 ir: a c t s  that would sugport 
the m p o s i t l s n  of 3lsc:pllnary sarlc~iurr a s e i n s t  h i m  purs;lar.t tr. N,,: .S . A ,  
45;1-21 (b; and/or ( e )  . ' I  See 3oard grder 3eEyir.g Motion for $ u n a r y  
aecisicn, filerZ December 8, 1999, p, 9. We are s d t x f l e d  =ha: C ~ P  Reed 
f o r  a3y scch hear l r ,s  uas o b v i a t e d  iipo?. the  issuance of MHO Eckezt's 
dtcisim. 



conduct c o n s t i t u t e d  f r azd ,  AL3 K l i n g e r  d i d  not find it necessary to 

an argument t a n  be a d v a c e d  that need nay have e x i s t e d  f o r  s o m  

forrr, of P.:earing had P.52 Kiicger saug3t t o  determine whetner Dr. 

Zahl‘s conduct was  f r a g d u l e n t ,  that need was obviated by her 

decisicn to limit her  h o l d i n g  to fi~dings tha-, Dr. Zahl’s conduct 

c m s - . i t u t e d  dishonesty, d e c e p t i o n  and misrepxesentztion. We reject 

Cr. z a h l ’ s  c o n r e n t i o n  t h a t  a plenary hearing was necessary to 

reached, arid a r e  l T s t e a d  m t i s f i e a  t h a t  m annple record existed to 

support the C Q ~ C ~ E ! S ~ O I L Y  I&? Ic i ingcr  reached that: Dr. Zahl made 

Respermen:, i~ his f c m t k  eexccptim, argues thar t h e  ALJ 

requirements. Fie i r x z e a d  d r g ~ e s  t h a t  t h e  p r a v i s i o n s  3f appiicable 

Zedera1 statutes end =egslatio?.s dc n o t  prohibit overlappf?,g tine 

charqts.  ‘ne herein poin: that t!?e argument res?ander,t now 



seeks tG rp.ake fo the Bcarc  is Lha v e r y  n r ~ u m s n t  ?-Fiat tias 

n e c e s s a r i l y  re;ected by 53th MHO Eckert a n d  ALJ 0’Lta:y. The 

federal egency possessing primdry jurisdlttion on Medicare 

questims thus rejected respmdent’ s azguments, ar.3 princ ip les  cL 

2:omlty and deference tQ administrative inter?retation ~f a2 

agency’s OWE r e g u l a i i c n  compel that this Eoard n o t  reach a contrary 

result. 

W i t Y .  regnrd to Count 5, w e  a r e  satieffed +’,fist an adequate 

predicate e x i s t e d  E m  2idge Xiinger t o  cmc1Zde, ES s3e did ,  that 

the s t a t e w n t s  made by zr, Za3.i to t h e  5,cjL;itabie L i f e  Assurance 

Compmy (EIAS) wtrp d.(sshonast, rnisreptcsectee f a z t  and were 

d e c e p t i v e .  Ir.dced, it is clear a3d bpynnd reasonable  dispute  that 

Cr. La51 repeatedly  represented to hie h r u r a n c e  c s r r f e r  th2t he  

couid n o t  pazform anesthesia procedures which >e in fact repetatediy 

referenzed statenerts, A X  K l i n q e r  concluded that t h e  ~ s s u e  

whether  Dr. Zahl. wa5 iz f a c t  “ C ~ S Z S L ~ G ”  a5 t h a t  tern was defined 

un3e r  the p o l i c y   as :rreleTw-a5t, axd  s?.e instead properly fccuseef 

the  

1: 



(see exception 5 ) ,  r";rrher, we p i n t  u u t  t h a t  we a r e  S a t l s f j P d  

= h a t  ~3 ainpLe and czmpelling pre8ica:a exivLed to ~ U P P C X  AI,; 

KLinger' s dstermlnation, as these  can be r.c seasont t l ia  qucstim 

that Cr, Zah l  nade Yepeated anc! stark lies, and t k a t  :is ccncluc~ 

p r o v i d e d  basiE f G r  disciplinary sazct ion puzstlant to N.Z.S.A. 45:  1- 

2L (b) and { Q ) .  

We s i m i l a r l y  re jec t  respondent's c w t e n c i m  t h a t  A L J  

Klifigez Incorrectly 11866 the d o c t r i n e  of collateral estoppel i n  

d e t p r m i n i n g  t h a t  3r,  Zahl  had mpro?e r?y  obta ined  disability 

i t laurance b a n e f i t s  under his policy (m excepticn 5 ) .  Sather,  as 

;-,u';sd abavcl we read A L J  Klir.ger's decision to s t a t e  t h a t  h e r  

de re rn lna t l o i - 1  ; h ~ t  D r ,  Zahi made d j  s h o n e s t  sta'cerne3ts to his 

i n s u r m c e  e e r r i t r  was l o u t e d  in xA 3naLpsio af t h e  statements 3r. 

Zahl made and t h e  b a s i c  and LIzefEtEblc dishonesty nf said 

statements, ALJ K;ir.ger's &tcisicf i  WBS P I W L  deptnder.t upon m y  

deterninat im2 made it! ozher  f o r a  o r  indesd even upon t11e quzstior, 

whethe: DT not D r ,  Zahb wes disak.isd" as t h a t  t e r n  was defined in 

his ?elicy W l t b  ELAS. it7e t h : s  pqint  o u t  t h a t  AI;; Xl inge r  

specif ical ly statec that she  f c x d  :he finding nade ir: the New York 

eqxitable distribution matter " c ~ m u l a t i v e  50 the cmtenForaneous 

patient reccrds an2 Pvledlcare clalns'' {e7,phasis  added,  Order 

Crant iag  P a r i a !  S y n x a r y  De-islon, p. i4), art4 r o j e c t  respazdent's 

nuyyasticn thct ALT K l i n p r  i rp ropar iy  ;nvDked t h e  doc'irine of 

co l l a t s r a :  e s t o p p i  C,C rcac l?  her deterTLnat ion  to g r a n t  sumnary 

decision 37. Czur,t 3 .  

1% 





recoxds specifically, are to be prepared .  F i : i d l l y r  we a r e  

Rubinfeld znd t h e  findings of ALZ Klinger X t i n e t e l y  a x  entiraiy 

ccnsistent with conmn-sense notions of prnprlezy -- ever, absep,t 

m y  e x p e r t  testimmny, we waul$ f h d  Dr. Zahl's record-keepifig 

practices (particularly h l a  prac t ice  of i n s e r t i n g  t h e  Rames of 

physicians w30 had rib Invalvamtct in the care of patienrs ir. the 

received oc t h e  s ame c l a i r .  xs . a r l  tt le t e s t i f i e d  t h a t  she called 
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Dr, Xahl  f rm k i s  c f r i c e  m d  advised hi[:, of t ; 7 f  identizel claims 

and t h e  receipt of  a doub’.e payment f o r  the Novemht,- 2 date af 

service: In respmse, D r .  Zahl instructed h e r  t o  leave t h e  secznd 

c h e c k  orr her desk a x !  teld her he  would take caze a5 it. F u r t h e r ,  

Dr, Zahi admitted or. c ross  e x m i n a t i o n  t h a t  the clair f ~ m , ~  were 

signed by him and t h a t  he knew s-2 bcth cf t h e  i d e n t i c a l  claims 

subm;ssims.  We thzs conclude t h a t  t :?ere was sdbstantial evidence, 

t G  i x l l l d e  Dr. Zahl’s 3wn admissions and testiaony, that supported 

t h e  nT8,Jrs  canclusion t h a t  ‘Dr. Z a h l  K~owingly setaired t h e  tiouble 

payments. 

We s i r n i L a r l y  reS;ect respandent’s c l a i m  that ALJ Klirrger 

arrec! w3en YIW ir,stl-c=ted Ms. Srittle t lct  tr, a n s ~ e r  the qlsestion 

whether etle was paL6 tu  y i v f :  aut h f o r m a t i c n  coneerning EY. Zahl 

{exccpt icr ,  9 )  3 u r  review of x3e rewLd suggests t h a t  raspendent 

was c leaz ly  er,5arkir,j st a “fisking expeditim”, h d v i n g  no proof or 

evidence C,O s;lgges; t h a t  Ms. 3r i t t l c  in fact acceptgd any swh 

payments. Tr, any event ,  we ~ r 4  s a t i s f i e d  that t h e  denial of t h e  

cross-examination, a s  w ~ l l  as the related decisicr! tG q~as?. t h e  

sl;bpoena x k i c h  jefer-se counsel d i r e c t e d  to Ms. XzKeow?, cere 

decisions tha t  were well wi’;:?in t h e  discretion cf t h e  ALJ. 

F r n a l l y ,  we a r e  sntisfied t h a t  t h e  c~nsZeLlati3R of 

findincs m u e  provjr‘.~!.s 2~ adegcate bagis f o r  t h e  c o ~ c l - l s i o n  reached 

t l ~ d ?  Dr, Zah; f a i l e d  tc n a i n t a j n  gaud rr.oral charbztez: .  Responcent 

argues thzt the c c x l u s i m  is erroneG1is beca1.i.s~: it is prezised on 

erroneous f i n d i n g s  and C O ~ Z : U S ~ W I . S  {exception 12!, ~ O W P V C C ,  we have 

2 5  



Pena l t y  Detemina t im  

FoLlnwinr: e n t r y  of  our  determination to adopt t h e  

respondent an oppcrtGnity f c r  d h e a r i n q  wherein he  eatlld present 

to Dr. Zahl's 3br:icuiaz s k . i l l s  as a d i a g n o s t i c i a r -  and 

p r a c t i t l o n c r .  S e v s r a l  test1 fied :hat 3r * Zahl was able to diagncae 

t e s t r i i e d  that Dr. Zahl spx iZ  siqnificant tirne w i t h  then: a n d  

responded ta t h e i r  calls af a l l  L i n e a .  All beaeeched the: %ard mt 

tc restr ict  D r .  Zahl's a b i l i t y  L O  practize, as they 311 Bought tb 

I n  LO 

i z c i v i d u a i s  and frorr. 

t e s t i m n y , 
c ,er, m d i c 2 1 

l e c t e r s  

colleagues Of 
4 c  

3r. Zah l . - "  The perier,ts whc w r o t e  ~ r l  Dr. Z a h l ' s  behal f  sQggested 

that ~ r .  225.: 5stakL:shed B rapport, v i ~ h  i nC i - J iSua l s  he  treated, 

wae abie t o  diagnose zanditiocs crher p r a c t i t i o n e r s  c m l d  KO:, a n a  



ccmiun i ty  

went 

described 

and h i s  p a t i e n t s .  

g r e a t  ier.g:hs to help 

0 5  situations 

individuals. 

a compassionate 

Dr, 

where 

Zahl  

ur . 

and a t d i c g t e d  physician. 

Physiciar. colleagues noted t h a t  Dr, Zzhl had 

oyht i~ ; l ’ lmic  ar,d cutpatient acesthesia, and had served as ar, o f f i c e r  

of t h e  S a c i e t y  c f  Ambulatory A n e s t h e s i a  f a  ccmpment  s o c i e t y  of  t h e  

d e s p m d e n t  ddditionally o f f e r e d  t h e  testimony of  George 

had been hor.Est I n  his dealings with H r .  Ksrxy anel w:as a person of 
m .  

h i g h  verac i ty .  - -  



. -  

respondent was B lov ing  persm w 3 0  w m :  o u t  uf 1.J.s way f o r  hi3 

t a k e  aT: ac t ion  that  wozrld c u r t a i l  he r  kusbazd's  a k i l l t y  to prasr lee  

medicine. Respondent t h m  read a s t a t e s e n t ,  wherein he  crged that 

t h e  Baard so t  t a k e  ac',ion which would effect his a b i l i t v  to 

conti~ue to care  for k i s  pa t i en t s .  Xesponderit pointed  ot;t t h a t  he 

t h e  u n i n r e n d e d  v i c t i n s  of any Eoard a c t i o n ,  When asked m C ~ S S -  

examination whether he 3ac! dqne a n y t h i n g  urc?:.g i f i  t h i s  ca5t ,  

resp0nder.t ccncedad t h a t  he made s m e  ' ' m i s t d k ~ s ~ '  i n  regard to 

c h a r t i r l y ,  but clafrned that he had n 3 t  done anyching  wrong with 

regard to S:llLng UT Medicare a d  con t inumd to rnaiytain t h a t  his 

statements made t b  hls d L s a b i l i - y  carrier had heen taken act  nf 

con tex t .  i2 

We n o t e  that khe:e is a s t r i k i z g  i r o n y  ir! ti1-s cast. 

While t h e  l e t r e r s  submi?ted artd testimcny cffered sug3est that Dr. 

.- 
*; Cn ~ T O S S  %amination, t h e  A t t ~ r ~ e y  Genera; referenced t m  

documents which were moved i n x  evi l i tnce.  R 6 w a s  a Mazcn 29, 2,790 
l e t t e r  frsm Stua r t  Minkowitz, Assistan: U , S .  Attorney  to Robert C. 
Conroy, ebvising chat the US At tOr : i k?y  did est ;r,tcnd to ?urs:.cle a c ~ v i l  
ac t i on  aga ins t  3r, Zahl as  of t k a  d a t e  of the letter :the i e t t a f  f u r t h e r  
stated c h a t  the decision should  nu^ Le ccns trutd  25 a d e t e r m i a z v i n n  as 
t o  the merits of t h e  allegations t h a t  h3d bee3 I n v e s t i q a t e d ,  nor Wouid 
Ske cecizim grohi5ir the Xedlcdre caurLer, th;e P e a L t h  C a r p  Finance 
Administrazioc or t h e  3eFarkmez:t 3i Healzk and Fman Services Erom 
seeking appropriate adrr.ifiistrat*vr 1-clicf: . R - 7  w a e  a "Fespense to a 
Motion of Law G ~ a r c i i a n  2nd CZOS: M O C ~ O T , "  f i l e r  by Dr, Z a h l  02 DCtoher 19, 
2002 ir. New York Family ccnr t .  We ordered tha: E?-7 ba spilled, as it 
~nzluded sef i s i t ive  infornctloc concercing 3r. Z 3 h i ' s  custody case being 
b a r d  i n  t c e  Family Z O ~ P L  0' zl-re 5,afd of N e w  Yozk. 



Lahl rt~ay ae a Fd;+iCULdrly revered and respecksd FhYsir'a?, Dr. 

Zahlfs own nn384eed5 p a i 3 t  an e n t i r e l y  d i f f e r e n t  pietvrc of B 

furdamentatly co r rup t  anci dishones: l icenses. We a ~ e  cunstza ined 

ts point out that  t h e  hndanental  issue we have ecnsidered in 

determining per.si",y t o  be mated out is not  whether 3r. Zahl  is a 

competent p s a c t i r i a n e r  ( indeed,  ;t wa3 stipzlated that t h e  safety 

or the quaL l ty  sf care prbvided by respondent to his patients was 

never an issue in this =ase=), b v t  r a t h e x  what sanet ior ,  is necessary 

t~ redress 2r. Zahi's many ;nis&eds.  

We have zanclcded, as d i d  AL: KliRger, t h a t  t h e  panoply 

of dishonest a c t &  c c m i t t e d  by D r ,  Z a h l  supp~rt, if not dic ta te ,  

inpasition o f  =he ~ ~ v e r e  p m = . l t y  nf l icense  revocation. T h e  a c t s  

bespeak d fundamental disregard f o r  t z u t k  w h k h  is ultinateiy 

Inimical to the pract ice of rnodicinc. Nothicg presPnr.cd in 

mitigatim suggests  t3at Cr. Zahl Z V W I  t u d a y  understandr tns moral 

repugnancy of h i s  m ~ L t i y l e  acts ~hf dishonesty arid d e c e ~ t i ~ n .  We 

agree kith t h e  o b s e r v a t i o ~ s  and f:ndir,gs set  OLZ ~n RLJ E i h q e L ' $  

opiaian tha: dtsecss t h e  reascning whFch underlay h e r  

recornendation r h a t  Dr. Zaizl 's  ; i ~ e n s e  be revoked, and  we aff i rm 

h e r  rccmrmendation tka: Dr. Z a n l . ' s  l i cense  be presenzly revoked, 

21 t h e  question of penaities, we have 6e:ernined 20 

rrrluce the reccmendation nade oy A X  Klinqer t h a t  a S35,OJC 

? m a l t y '  h e  a s s e ~ s m i  a n d  ~ r . s t e a d  impose 3 p e n a l t y  of $ 3 O , G O C .  We do 

sc based 33 t h c  A t t b z n e y  Gcr~.@ral 'z  anaiytsls t h a t  t h e  propoeed 

penalties mi C u m t s  C end 7 ~ h o g l d  be ad jcs -ed  dEwnwar6 from SSOCO  

:P 



to 5253(3, because eac5 af t h o s e  counts uere based n o t  a -  m u l t i p l e  

ac t ions ,  kie agree wizh A L J  Kl l rger  t h a t  assessing ?ena:ttes or? t a c h  

individual act, would r e s u l t  i n  t h e  imposition of ar. excessive 

penalty, and we inszead ratify ALZ IClhgar‘ 3 recarmendztisr~ thar  

panalties of $ 5 O O f i  be asssssmd on each ef C t r i ? . t u  1 through E ef t h e  

complair,t. We s i r n i l z l y  r a t i f y  ALJ K i n g e r r  s recommendation that 

responient be required to m k e  restitutim in t h e  a m m t  of  $1709 

t o  t h e  Asscciation Master Trust Insurance C ~ m p ~ n y .  

Fi t ? ~ l  i y ,  we r a r i f y  A:J Klhper ’ s  deteraiaaticn that Dr . 

Zahl ahouid be assessed costs for  t h e  use of the S t a t e  a s  

aukhacited pursaarit T G  N.J.S.A, 4 5 ;  1-2&(d) Rc dccliRe, however, 

affGrd resgondent an adeqaate opportuni’y to respond eo the 

proposed CDS’;~ so~ght: a s  :e: f o r t h  in E c a r t l f i c a z i m  02 costs 

dated  Xarch 7 ,  2CC2, submitted by Depcty Attcrney General H a r ? e r ,  

Giver. t h a t  t h e  Attcrney Zeneza l  is s e e k 2 3  C C S ~ S  totaling 

$229,369,72 ( a s  of  February ? R I  2 0 3 3 ) ,  to i n c l u d e  in excess o f  

$182,000 in s t t o r 3 e y ’ s  fees, w e  w i l l  presently i e b l e  naking any 

detesminatioc f i x i n q  t h e  acour.t 3 5  c a s t s  t o  be awarded so that 

responde>: may lizs-, have an c w o r r u n i t y  to reply La  the  A t t c x e y  

General’s certificatlnr, shni:lr? he have any object ior ,  to i npazs i t io~  

05 any  of thc i + , c r n D  ooxght a6 cos:$ (to inclcue any a n o r r . t s  t h a t  

2 ?  



HISTOLOGV LRB -P 916099843938 



04/Q3/2803 : 5 : 29 HISTOLOW LFlB + 916099843938 

i n t e r e s t ,  which may be d e e x d  c x e p t a a l e  by t h e  Bzera .  

I 
t 



DIRECTIVES APPLICABLE TO ANY MEDfCAL BOARD LICENSEE 
WHO IS DISCIPLINED OR WHOSE SURRENDER OF LICENSURE 
- HAS BEEN ACCEPTED 

APPROVED BY THE BOARD ON MAY 10,2000 

All licensees who are the subject of a disciplinary order of the Board are required to 
provide the information required on the Addendum to these Directives. The information 
provided will be maintained separately and will not be part of the public document filed with 
the Board. Failure to provide the information required may result in further disciplinary 
action for failing to cooperate with the Board, as required by N.J.A.C. 13:45C-l et sea. 
Paragraphs 1 through 4 betaw shall apply when a license is suspended or revoked or 
permanently surrendered, with or without prejudice. Paragraph 5 applies to licensees who 
are the subject of an order which, while permitting continued practice, contains a probation 
or monitoring requirement. 

I .  Document Return and Agency Notification 

The licensee shall promptly fonvard to the Board office at Post Off ice Box 183, 140 East 
Front Street, 2nd floor, Trenton, New Jersey 08625-01 83, the original license, current 
biennial registration and, if applicabte, the original CDS registration. In addition, if the 
licensee holds a Drug Enforcement Agency (DEA) registration, he or she shall promptly 
advise the DEA of the licensure action. (With respect to suspensions of a finite term, at 
the conclusion of the term, the licensee may contact the 5oard office for the return of the 
documents previously surrendered to the Board. tn addition, at the conclusion of the term, 
the  licensee should contact the DEA to advise of the resumption of practice and to 
ascertain the impact of that change upon hisher DEA registration.) 

2. Practice Cessation 

The licensee shall cease and desist from engaging in the practice of medicine in this State. 
This prohibition not only bars a licensee from rendering professional services, but also 
from providing an opinion as to professional practice or its application, or representing 
himlherself as being eligible to practice. (Although the licensee need not affrrmatrvely 
advise patients or others of the revocation, suspension or surrender. the  licensee niust 
truthfully disclose hislher licensure status in response to inquiry.) The disciplined licensee 
is also prohibited from occupying, sharing or using office space in which another licensee 
provides health care services. The disciptined licensee may contract for, accept payment 
from another licensee tor or rent at fair market value office premises andlor equipment. 
In no case may the disciplined ticensee authorize, allow or condone the use of htslher 
provider number by any health care practice or a n y  other licensee or health care provider. 
(In situations where the licensee has been suspended for less than one year, the licensee 
may accept payment from another professional who is using h i s h e r  office during the 
period that the licensee is suspended, for the payment of salaries for office staff employed 
at the time of the Board action.) 



A licensee whose license has been revoked, suspended for one (1) year or more or 
permanently surrendered must remove signs and take affirmative action to stop 
advertiserrtents by which hislher eligibility to practice is represented. The licensee must 
also take steps to remove hislher name from professional listings, telephone directories, 
professional stationery, or billings. If the licensee's name is utilized in a group practice 
title, it shall be deleted. Prescription pads bearing the licensee's name shall be destroyed. 
A destruction report form obtained from the Office of Drug Control (973-504-6558) must 
be filed. If no other licensee is providing services at the locat'lon, all medications must be 
removed and returned to the manufacturer, if possible, destroyed or safeguarded. (In 
situations where a license has been suspended for less than one year, prescription pads 
and medications need not be destroyed but must be secured in a locked ptace for 
safe keeping .) 

3. Practice Income ~ ~ ~ ~ ~ ~ ~ ~ ~ o n ~ i v e s t i ~ u ~  of Equity Interest in Professional 
Service Corporations and Limited Liability Companies 

A licensee shall not charge, receive or share In any fee for professional services rendered 
by himlherself or others while barred from engaging in the professional practice. The 
licensee may be compensated fer the reasonable value of services lawfully rendered and 
disbursements incurred on a patient's behalf prior to the effective date of the Board action. . 

A licensee who is a shareholder in a professional service corporation organized to engage 
in the professional practice, whose license Is revoked, surrendered or suspended for a 
term of one (1 ) year or more shaIl be deemed to be disqualified from the practice within the 
meaning of the Professional Service Corporation Act. (N.J.S.A. 14A:17-11). A disqualified 
licensee shall divest him/herself of all financial interest in the professional service 
corporation pursuant to N.J.S.A. 14A:17-13(c). A licensee wile is a member of a limited 
liability company organized pursuant to N.J.S.A. 4 2 1  -44, shall divest himlhersetf of all 
financial interest. Such divestiture shall occur within 90 days following the the entry of the 
Order rendering the licensee disqualified to participate in the applicable form of ownership. 
Upon divestiture, a licensee shail forward t5 the Board a copy of documentation forwarded 
to the Secretary of State, Commercial Reporting Division, demonstrating that the interest 
has been terminated. If  the licensee is the sole sharehotder in a professional service 
corporation, the corporation must be dissolved within 90 days of the licensee's 
disqualification. 

4. Medical Records 

If, as a result ~f the Board's action, a practice is closed or transferred to another location, 
the licensee shall ensure that during,thsthree (3) month period following the effective date 
of the disciplinary order, a message will be delivered to patients calling the former office 
premises, advising where records may be obtained. The message should inform patients 
of the names and telephone numbers of the licensee (or hislher attorney) assuming 
custody of the records. The same information shall also be disseminated by means of a 
notice to be published at least once per month for three (3) months In a newspaper of 



NOTICE OF REPORTING PRACTICES OF BOARD 
REGARDING DISCIPLINARY ACTIONS 

Pursuant to N.J.S.A. 52:14B-3(3), all orders of the New Jersey State Board of Medical Examiners are 
available for public inspection. Should any inquiry be made concerning the status of a licensee, the 
inquirer will be informed of the existence of the order and a copy will be provided if requested. All 
evidentiary hearings, proceedings on motions or other applications which are conducted as public 
hearings and the record, including the transcript and documents marked in evidence, are available for 
public inspection, upon request. 

Pursuant tQ 45 CFR Subtitle A 60.8, the Board Is obligated to report to the National Practitioners Data 
Bank any action relating to a physician which is based on reasons relating to professional competence 
or professional conduct: 

(1) 
(2) 
(3) 

Which revokes or suspends (or othemrise restricts) a license, 
Which censures, reprimands or places on probation, 
Under which a license is surrendered. 

Pursuant to 45 CFR Section 61.7, the 8oard Is obligated to report to the Heatthcare tntegrity and 
Protection (HIP) Data Bank, any formal or official actions, such as revocation or suspension of a 
iicense(and the length of any such suspension), reprimand, censure or probation or any other loss of 
iicense or the right to apply for, or renew, a iicense of the provider, supplier, or practitioner, whether by 
operation of taw, voluntary surrender, non-renewability, or otherwise, or any other negative acfron or 
finding by such Federal or State agency that is publicly available information. 

Pursuant to N.J.S.A.45919.13, if the Board refuses to issue, suspends, revokes or othenvise places 
conditions on a license or permit, it 8s obligated to notify each licensed health care facitity and health 
maintenance organrzation with which a licensee is affiliated and every other board licensee in this state 
with whom he or she is directly associated in private medical practice. 

In accordance with an agreement with the Federation of State Medical Boards of the United States, a 
list of all dfsciplinary orders are provided t~ that organization on a monthly basis. 

Within the month following entry of an order, a summary of the order will appear on the public agenda 
for the next monthly Board meetrng and is forwarded to those members of the public requesting a copy. 
In addition, the same summary wilt appear in the minutes of that Board meeting, whrch are also made 
available to those requesting a copy. 

Within the month following entry of an order, a summary of the order will appear in a Monthly 
Disciplinary Action Lrstrng which is made available to those members of the public requesting a copy. 

On a periodic basis the Board disseminates to its licensees a newsletter which includes a brief 
description of all of the orders entered by the Board. 

From time to time, the Press Office of the Division of Consumer Affairs may issue releases including 
the summaries of the content of public orders. 

Nothing herein Is intended in any way to limit the Board, the Division or the Attorney General from 
disclosing any public document. 

.. 



ADDENDUM 

Any licensee who is the subject of an order of the Board suspending, revoking or othenuise 
conditioning the license, shall provide the following information at the time that the order 
is signed, if it is entered by consent, or immediately after sehrice of a fully executed order 
entered after a hearing. The information required here is necessary for the Board to fulfill 
its repojting obligations: 

Social Security Number’: 
-- 

List the Name and Address of any and all Health Care Facilities with which you are 
affiliated: 

List the Names and Address of any and all Health Maintenance Organizations with which 
you are affiliated: 

Provide ?he names and addresses of every person with whom you are associated in your 
professional practice: (You may attach a btank sheet of stationery bearing this 
information). 

1 Pursuant to 45 CFRSubtitle A Section 61.7 and 45 CFR Subtitle A 
Section 60.8, the Board is required to obtain your Social Security Number andlor 
federal taxpayer identification number in order to discharge its respmsibitity to report 
adverse actions to the National Practitioner Data Bank and the HIP Data Bank. 


